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ApplMts: Jeffrey Axtes et at. 



Jamm-y 14, 211.10 



PMlNo,: 7,618,959 



fesuc Date: November 17, 200§ 



Sena! No.: 



Qmup An Umt No,; 1624 



May 02, 2005 



AHTIBACl^ERIAL A(3BNTS 



MmI Slop Patent Bxt 

FXX BOX 1450 
Akx^dria, Va. 22313^1450 

This is a nsquest for tecoasid^^^atioB of patet i^rm adjuslme^u pumsant to 37 CFR 
§ 1 :705(d), according to which the applicant may re<|uest re^^onsidcration withm two months 
from the date the pateii ksued if the pateM mdicates or should have indicated a revised 
patent tem^ adjus lmem. Applicant .respectlbJIy mfe 405 d<5y^ of patent term ad|i^stm<?m In 
addition to the 565 days stated on the Issue NodSeation for a total of 970 days. 
Accompanying this request is the m|mred proce^$$in.g lee set forth in 37 ("FR § LI 8(e), The 
stMemeni of Sets sappomng this reqncsi b set forth below pomuint to 3? CFR § 1 >70S(hX2). 



Sefva^Vo.: m/S33.mi 

Priority date; Novemiser 05. 2002 

PC:i^ Filing date: NoveJisber 04, 2(K)3 

35 IISX, 371(c) compleOon date; May 02, 2005 

pendency mding dale: May 02, 200S 
First office astiosi mailbii date: laimary 18, 200S 
RCE eimg date: lune 1 .1 , Wm 
Issue date; November 17, 20119 

Tte Pa(«m Oilcs cakuialeil A May to be SOS days caased by the failure of the Office to issue 
the .first all1:ce action within 14 months from the 371(c) completion date.. .Applicants agree that 
the perkx! beginning m My 92, 2006 < 1.4 months from the 371 (c) completbn date) and ending 
OS lamsafy 18, 2009 (the :maih.ng of the restrictbn r^^<|uirei«cM) spans ;565 days. 

Under 35 U.S.C.. § i54(h:,K1)(B), delay caused by the fatlm-e of the OtIIco to issue a patont 
witlim 3 years m assessed k accordance with 37 CFR §.l ,703 (b) (B delay). The tenn of a 
patejTt shall In? extended 1 day for each day idler the end of that 3-year period antil the patent 
Is Issued, not including 8:ny delay In the process.mg of the spp l.kat.jon requested by the 
applicant 

The start ing d ate of the .3 -year period is set Ibrtb In 35 U.S.C. 371(b): "Snb|ect to snksection 
(i) of th.is section, the lialiDnjii stage shall coiiiii^encc with die expiratsoo of the applicable 
thne linn i under aniele 22( I ) or (2) or under artble 39(1 ) of the [I^CTl treaty;' Accosxlitjg to 
the above, the natioMi stage of die present appHeation cotntneaoed on May 02, 2005; 
iherefe-e the S-year pendency ended M:ay 02, 2008. The total B delay, thes-e.fbre, begi.n.a on 
May 02, 2tK)8 aiKi etsds on the issue date, Hovernher 1 7, 2009; however, accwimg to 
37 CFR ft .703(b)(1), the period of adfastB^ent .for B May does xmi mchi<l& the nnmber of 
days from the date of a rec-eest for cootmaed. examination (RCE) to the date the pateut was 
jssiicd. Theretbre, the B delay time runs 0-otn May 02, 2008 until June 1 1 , 2000 •••• the dat« 
of Appbcauts' RCE lil.bg - tor a total of 4f)5 days. 



Gmxtp An IMI No>: 1624 

The total of A and B delay k 565 dsviJ A delay plits 405 days B <lel8y for a total of 970 days. 
A|||li£MllJ«iiH 

No delay was caassd by Applscaxvls. 

Acoofdmg to § 1 ,703(1% the term, of a pstot is entitled to adjustesnt und&r |1 .702 and the 
term shaH aiiji?sted for the sum of the periods calculated under paragraphs (a) through (e) 
o f this sectioR, to the oxtettl th&x such psnods are not overlappiag, less the sum o f the pedods 
eatelated imder § L704. 

Wyeik v. Kapp<M 20094 120 (Fed, Ck, 2010) the Federal Circuit upheld the US district 
court Ibr DCs hoMitig thai the ordy way peAods oi'time can "oves:Iap"' is If too A aid B 
dehysj occur on the same day, aoi Ibst ih« B delay begins wheu the PTO has felled to issoe a 
patent Within three years, not before. In the preseM case, there is m overlapping A and B 
period stBoe the A period eiKtecl ptior to May 02, 20118, the begitmingof the B period, 

Aecarbingly, the U.S. Patetn 7,blS.959 is entuled to a total of 970 days of pates^tterm 
adjusttrimt, which reprosents mi additional adjustmet)! of 40.5 days, .Applic4mt therelAre 
respectfully .requ-sst recousidaralion of the patent t«nn adji^stment .for this patent- If a 
telephone confereitce would help the 0.fike determine this matter, the OMce Is encouraged 
to call the u.ode.rsigt5ed attomey. 



Respectfully snhtni|ted, 




Reid S. Willis 
AttoTuey for ApoHcanta 
RegisiraOotf .No' 39,429 
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